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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9754. 


MERCURY PRESS, INC., Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent . 


Petition for Review of Decision of the Board of 
for the District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This is a petition for review of a decision of the Board 
of Tax Appeals for the District of Columbia. The Asses¬ 
sor made an assessment on imported newsprint as personal 
property under date September 1, 1947 (J. A. 4) (Final 
instalment of the tax was paid, under protest, on Novem¬ 
ber 6, 1947, (J.A. 4) and the appeal therefrom was beard 
by the Board on that same day. (J. A. 4) The decision of 
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the Board was rendered December 24, 1947, (J.A. 8) and 
petition for review was filed January 14, 1948. (J. A. 8) 
Jurisdiction of this Court is invoked under Title 47, Section 
2404, of the District of Columbia Code, 1940 Edition. 

STATEMENT OF CASE. 

Petitioner is engaged in printing publications in news¬ 
paper format, and in this connection purchased newsprint 
from a Canadian mill. (J.A. 10, 11, 19) This newsprint 
entered the United States and was brought into the District 
of Columbia over the Pennsylvania Railroad, (J.A. 11) 
where it was stored in a warehouse owned by that rail¬ 
road, (J.A. 12) in space under lease for the exclusive use 
of Petitioner. (J.A. 12) The Petitioner in no instance was 
the publisher but its activity was limited to selling the 
finished product to others who serve as publishers. (J.A. 14) 

The paper entered the United States in standard news¬ 
paper rolled wrappings (J.A. 11)—heavy waterproof paper, 
and was stored in original packages. (J.A. 11) The rolls, 
which weigh from 500 to 1000 pounds (J.A. 13) were not 
mingled with any other goods, (J.A. 12) but were kept in 
the warehouse until they were needed at the plant, (J.A. 12) 
which is located some distance away. As a matter of prac¬ 
tice wrappings are not removed until the paper is ready to 
go to press. (J.A. 11) 

On July 31, 1947, Petitioner filed with the Assessor for 
the District of Columbia its personal-property tax return 
for the fiscal year ending June 30, 1948. (J.A. 4) The re¬ 
turn showed among other things, the following separate 
item: “Imported newsprint in orig. packages in ware¬ 
house . . . $36,393.79.’’ (J.A. 4, 18) 

On September 1, 1947, the Assessor made an assessment 
against Petitioner of personal-property tax for the fiscal 
year 1948, upon the basis of all of the property reported by 
Petitioner on its return, including the newsprint herein¬ 
above referred to at the valuation of $36,393.79. (J.A. 4) 
Petitioner paid the tax under protest in writing. (J.A. 4) 
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On November 6, 1947, Petitioner filed its appeal frpm so 
much of the assessment as was based upon the item desig¬ 
nated on its return as imported newsprint in original pack¬ 
ages in its warehouse, upon the ground that there vtas no 
authority in law to tax an import while in its original! pack¬ 
age in the hands of the importer (J.A. 4) Following hear¬ 
ing, and oral argument, the Board on December 24, 1947, 
(J.A. 8) affirmed the assessment appealed from. From 
such order a petition for review was perfected to this Court. 

STATUTES INVOLVED. 

Constitution: 

“The Congress shall have power to lay and collect 
taxes, duties, imposts and excises, to pay the debtls and 
provide for the common defense and general welfare 
of the United States; but all duties, imposts and ex¬ 
cises shall be uniform throughout the United Spates; 
Article I, Section S, Constitution of U. S. 

“No state shall, without the consent of the Congress, 
lay any imposts'or duties on imports or exports, except 
what may be absolutely necessary for executing pts in¬ 
spection laws; and the net produce of all dutiels and 
imposts, laid by any State on imports or exports! shall 
be for the use of the Treasury of the United States; and 
all such laws shall be subject to the Revision ancji con¬ 
trol of the Congress.” Article 7, Sec. 10, Constitu¬ 
tion of U. S. 

D. C. Tax Statute: 

“On all tangible personal property, assessed at a 
fair cash value ... including vessels, ships, boats, tools, 
implements, horses, and other animals, carriages, 
wagonsf and other vehicles, there shall be paid t^> the 
Collector of taxes of the District of Columbia th^ rate 
of tax provided by law.” D. C. Code, Title 47 , Sec. 
1207 . 

“All taxes collected shall be paid into the Treasury 
of the United States, and the same, . . . shall b<p dis¬ 
bursed for the expenses of said District ...” J). C. 
Code, Title 47 , 309 . 
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STATEMENT OF POINTS. 

(1) Imports in original packages in tlie possession 
of the importer retain their character as imports and 
are not included within the general term “personal 
property 

(2) A tax on imports, collected in the guise of a tax 
on personal property and used solely for the payment 
of District of Columbia obligations, violates Sections 
8 and 10 of Article I of the Constitution; 

(3) Congress lias not consented to a D. C. tax on im¬ 
ports either directly or by implication. 

(4) The newsprint involved was not subject to tax 
under paragraph 2 of Section 6 of the Act of July 1, 
1902, 32 Stat. 618 (D. C. Code 47-1207). 

(5) The assessment appealed from was invalid. 


su: 


ARY OF ARGUMENT. 


By virtue of constitutional limitations on taxation of im¬ 
ports, an import retains its distictive character while in its 
original package in the hands of the importer. 

A Federal tax on imports must be uniform, and must go 
into the Federal treasury. 

A State tax, without the consent of Congress, must be lim¬ 
ited to the cost of necessary inspection. 

The tax here is neither uniform, nor for inspection pur¬ 
poses nor does it go into the Federal treasury. 

Other than for inspection purposes there could be a state 
tax on imports, if it (1) had the consent of Congress, and 
(2) the produce went for the use of the Federal government. 

If the District of Columbia is considered a State, and the 
Congress acted as a local legislature, the tax as applied to 
imports fails to meet the Constitutional limitations on tax¬ 
ation of imports, because 

1. (a) Specific words of consent are absent 

(b) There has been no affirmative act from which a 
consent may be inferred. 


I 
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2. The revenue derived from this tax on personal prop¬ 
erty goes to the payment of District of Columbia obliga¬ 
tions, and therefore may not include returns from a jtax on 
imports, since the Constitution requires that the net produce 
from any and every tax on imports, other than for inspec¬ 
tion purposes, must be used for the general welfare or the 
payment of national obligations. 

ARGUMENT. 

I. The Distinctive Character of Imports. 

That imports take on a well-defined and specific character 
has long been established. In an early case the Supreme 
Court said: 

“It is sufficient for the present to say, generally, that 
when the importer has so acted upon the thii^g im¬ 
ported, that it has become incorporated and mix)ed up 
with the mass of property in the country, it hajs per¬ 
haps lost its distinctive character as an import, arid has 
become subject to the taxing power of the Stat<b; but 
while remaining the property of the importer, in his 
warehouse, in the original form or package in which it 
was imported, a tax upon it is too plainly a dpty on 
imports to escape the prohibition in the Constitution.” 

Brown v. Maryland, 12 Wheat. 419, 442. 

And in a recent case: 

“Although one Justice dissented in Broivn v. Mary¬ 
land, supra, from that day to this, this Court has held, 
without a dissenting voice, that things imported are 
imports entitled to the immunity conferred by the; Con¬ 
stitution; that that immunity survives their arrival in 
this country and continues until they are sold, reihoved 
from the original package, or put to the use for kvhicli 
they are imported.” citing cases. 

Hooven & Allison Co. v. Evant, 324 U. S. 652, (j)57. 

See also, 

Anglo-Chilean Corp. v. Alabama, 288 U. S. 21$, 225- 
226; 

In re Pacific Guano Co., 32 Hawaii 431. 
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Tliat such imports cannot be included in the general tax¬ 
ation of personal property in the hands of the importer is 
also well established: 

“ ‘Indeed, goods, imported, while they remain in the 
hands of the importer, in the form and shape in which 
they were brought into the country, can, in no just 
sense, be regarded as a part of the mass of property in 
the State usually taxed for the support of the State 
Government. ’ 

“The Supreme Court of California appears, from its 
opinion, to have considered the present case as excepted 
from the rule laid down in Brown v. Maryland, because 
the tax levied is not directly upon imports as such, 
and consequently the goods imported are not subjected 
to any burden as a class, but only are included as a part 
of the whole property of its citizens which is subjected 
equally to an ad valorem tax. But the obvious answer 
to this position is found in the fact, which is in sub¬ 
stance expressed in the citations made from the opinion 
of Marshall and Taney, that the goods imported do 
not lose their character as imports, and become incor¬ 
porated into the mass of property of the State, until 
they have passed from control of the importer or been 
broken up by him from their original cases. Whilst 
retaining their character as imports, a tax upon them, 
in any shape, is within the constitutional prohibition. 

Low v. Austin, 13 Wall. 29. 

That imports do not lose their character by coming to rest 
as do interstate shipments is also established. 

“It is the article itself to which the immunity at¬ 
taches and whether it is in transit or is at rest, so long, 
as it is in the form and package in which imported, 
and in the custody and ownership of the importer, the 
State may not tax it.” 

Sonneborn Bros. v. Caret on, 262 U. S. 506, 509. 

II. Constitutional Limitations on Taxing Imports. 

Certainly in legislating for the District of Columbia Con¬ 
gress is not free of all restraint, save self-restraint. While 



I 

I 

n 

i 

• i 

I 

its power over the seat of Government (Art. I, Sec. B, cl. 17) 
is an extensive one, this power must be exercised! subject 
to the limitations contained in the Constitution. 

Cohens v. Virginia, 6 Wheaton (19 US) 264; j 
Mattingly v. D. C., 97 U. S. 687, 690; 

U. S. v. More, 3 C ranch 159, 161. 

Some cases indicate that Congress in enacting Di^+vW or 
Columbia legislation acts in a national capacity. In an 
early case, involving taxation, the Supreme Court said: 

“Congress is not a local legislature but exercibes this 
particular power like all its other powers, in ^ts high 
character as the legislature of the Union.” 

Cohens v. Virginia, 6 Wheaton 264, 429. 

And this Court has stated: 

“When it legislates for the District, Congress acts 
as a legislature of national character.” 

Nields v. District of Columbia, 110 F. (2d) 246, 250, 
71 App. D. C. 306. 

While other cases hold that its enactments affecting the 
District of Columbia are those of a local legislature. 

Capital Traction Co. v. Ilof, 174 U. S. 1, 5; 

Gibbons v. District of Columbia, 116 U. S. 4Q4, 407, 
408. 

I 

The ultimate rule would appear to be that Congress acts 
in both capacities, and that if an enactment is within either 
power it is valid, for as stated in the Nields case: 

“When it acts by virtue of these general legislative 
powers it is free of the restraints which are imposed 
by the Constitution upon the States.” 251. 

It necessarily follows that if a power is denied to both the 
national Congress and to the States, then it is depied to 
Congress when acting for the District of Columbia. | Or, if 

I 

i 

| 
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limitations are put upon both the national and State legis¬ 
latures, those limitations apply to Congress when acting 
for the District of Columbia. 

Atlantic Cleaners <& Dyers v. U. S., 286 U. S. 427,435. 

Curry v. D. C., 14 App. D. C. 423, 439. 

Here we have limitations applicable to both Congress and 
to the States, one of those limitations being common to both, 
viz., that the produce of a tax on imports must go into the 
Federal Treasury. 

The tax here involved applies solely to the District of 
Columbia. If Congress was acting in its national capacity 
then, as applied to imports, the tax violates the uniformity 
provisions of the Constitution. This provision requires 
that the statute must operate with the same force and effect 
in every place where the subject of it is found. 

Head Money Cases (Edge v. Robertson ), 112 U. S. 

580; 

Nicol v. Ames, 173 U. S. 509, 521; 

Bruchaber v. Union Pac. RR. Co., 240 U. S. 1. 

In an early case, Chief Justice Marshall, wrote: 

“The District of Columbia * # * is not less within the 
United States, than Maryland, or Pennsylvania, and it 
is not less necessary, on the principles of our constitu¬ 
tion that uniformity in the imposition of imposts, duties 
and excises should be observed in the one than in the 
other.” 

Loughborough v. Blake, 5 Wheat 317, 319. 

To which the Supreme Court in a later case said: 

“So far as applicable to the District of Columbia, 
these observations are entirely sound/’ 

Downes v. Bidwell, 182 U. S. 244. 

In that case, in holding that Porto Kico is not a part of 
the United States within that provision of the Constitution 
which declares that “all duties, imposts and excises shall 
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be uniform through the United States,” because it whs an 
unincorporated territory, the Supreme Court made this 
distinction as to the District of Columbia: 

‘ ‘ This District has been a part of the states of Mary¬ 
land and Virginia. It had been subject to the Constitu¬ 
tion, and was a part of the United States. The Constitu¬ 
tion had attached to it irrevocably. There are Steps 
which can never be taken backward. The tie that bpund 
the states of Maryland and Virginia to the Constitu¬ 
tion could not be dissolved, without at least the con¬ 
sent of the Federal and state governments to a fqrmal 
separation. The mere cession of the District of Colum¬ 
bia to the Federal government relinquished the author¬ 
ity of the States, but it did not take it out of the United 
States or from under the aegis of the Constitution. 
Neither party had ever consented to that construction 
of the cession. If, before the District was set off, Con¬ 
gress had passed an unconstitutional act affecting its 
inhabitants, it would have been void. If done afte r the 
district was created, it would have been equally void; 
in other words, Congress could not do indirectly by 
carving out the District, what it could not do directly. 
The District still remained a part of the United S :ates 
protected by the Constitution.” 

In addition to failing to meet the uniformity require¬ 
ment, the tax here involved fails to meet the Constitutional 
limitation that the proceeds must go for the general wel¬ 
fare of the United States or the payment of national obli¬ 
gations. 

But even if we were to assume that the District of Colum¬ 
bia is a State within the meaning of Art. I, Sec. 10, the tax, 
as applied to imports, would be invalid because it (1) Does 
not have the Consent of Congress, and because (2) the 
proceeds do not go for Federal purposes, as more full# ap¬ 
pears below. 
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m. Congress has not Consented to a District of Columbia 

Tax on Imports. 

(a) There is no word of consent in the Statute and there 
is nothing in the Statute specifically naming “imports” 
as being subject to taxation as personal property or other¬ 
wise. In fact the Statute goes on to mention other specific 
articles about which there might be doubt, viz., vessels, 
tools, horses, wagons, vehicles, D. C. Code, Title 47, Sec. 
1207. 

(b) Where the Constitution requires a “consent of the 
Congress” some positive act in which the consent is affirma¬ 
tively expressed is required. This point is discussed with 
unusual clarity in a Tennessee case, which has many points 
in common with the pending appeal. The Court there 
said: 

“Possible or even xn*obable meanings, when one is 
plainly declared in the instrument itself, the Courts are 
not at liberty to search for elsewhere. Cooley’s Con¬ 
stitutional Limitations, pp. 55-6. 

“It is the duty of Courts to apply this rule with all 
its force and meaning, to constitutional more especially, 
than legislative enactments, the latter is subject to 
ready and easy change, modifications, explanations or 
repeal. While the former is organic, the test by which 
all other law must be tried, the chart by which the law¬ 
making power must be governed, and is for wise rea¬ 
sons, slow', cumbrous and expensive, in alteration or 
amendment. 

“The language of the clause is plain and unambigu¬ 
ous. 4 No part of the county shall be taken off without 
the consent of two thirds of the qualified voters in such 
part. The word ‘consent’ here means the active con¬ 
currence, and cannot be substituted for a passive 
acquiescence.” 

Cocke v. Goode, 52 Tenn. 294, 309, 310. 

See also, 

Locke v. Redmond, 6 Kan. A. 76, 49 Pac. 670, 671; 

Plummer v. Comm., 64 Ky. 76, 78; 


DeKlyn v. Gould, 165 N. Y. 282, 59 N. E. 95; 

Huntley v. Holt, 58 Conn. 445, 449, 20 A 469; 

In re Murphy, 151 N. Y. S. 475, 87 Miscel. 564] 

That the Consent upon which the right to sue th4 sov¬ 
ereign is based must be expressly given, and cannbt be 
merely implied, is too well established to require argument. 

Boeing Air Transport v. Farley, 64 App. D. C. 162, 
75 F (2) 765, cent. den. 294 U. S. 728 

Morrison v. Work, 266 U. S. 481; 

Flint River N. E. R. Co. v. Mellon, 58 App. D. C. 35; 

Banco Mecdcano v. Deutsche Bank, 263 U. S. 591, aff. 
53 App. D. C. 266. 

The word “consent” appears in the Constitution proper 
nine times, seven of which deal with consent by Congress.* 

Art. I, Sec. 5, Cl. 4, deals with Consent to adjourn for 
more than three days. An adjournment resolution is always 
a formal resolution, specifically considered and affirmatively 
acted upon by both Houses. 

Art. I, Sec. 9, Cl. 8, provides against officials accepting 
foreign gifts, etc., without consent of Congress. Such. Con¬ 
sent is given by positive resolution, acted upon in both 
Houses. 

Art. I, Sec. 10, Cl. 2, is the clause under dispute here] No 
record has been found of an instance where a State,!with 
the Consent of Congress, imposed a tax on imports, prob¬ 
ably because such proceeds would not go into State treas¬ 
uries but would be required to go entirely into the Federal 
Treasury. 

Art. I, Sec. 10, Cl. 3, has had little active application, 
except as to State compacts, and there a formal resolution 
of Consent by the Congress has been the accepted pro¬ 
cedure. 

Art. II, Sec. 2, Cl. 2, refers to the powers of the presi¬ 
dent regarding Treaties, and as to appointment of Anjibas- 

—-— 

* The clauses in which the word “Consent” appears arc printed ;as an 
appendix hereto, beginning at page 17. 
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sadors, etc. Each requires the advice and Consent of the 
Senate, and in each instance a formal vote of confirmation is 
taken and recorded. 

Art. IV, Sec. 3, Cl. 1, requires the consent of Congress 
and of the State Legislatures for the junction of two states 
or parts of two States. An early case affecting this clause 
reached the Supreme Court, where it was held 

‘ ‘ The only question in cases which involve that point 
is, has Congress, by some positive act, in relation to 
such agreement signified the consent of that body to its 
validity ?” 

Green v. Biddle, 21U. S. (8 Wheat) 1, 85. 

In the case of Virginia, v. West Virginia, the Consent to 
the transfer of two counties from Virginia to West Vir¬ 
ginia was by formal statutory enactment, viz. the Act of 
March 10, 1866, (14 Stat. at Large 350). 

Virginia v. West Virginia, 70 U. S. (11 Wall) 39. 

And in the case of Virginia v. Tennessee, the Federal Con¬ 
gress passed legislation setting up judicial and revenue dis¬ 
tricts to conform to the new line agreed upon by the States, 
and this was held to be a positive act of consent to the new 
boundary line. 

Virginia v. Tennessee, 148 U. S. 503. 

(c) A consent is the agreement of one mind to what is 
proposed by another; it cannot result from a unilateral act, 
any more than two corporations could enter into a con¬ 
spiracy because they had an agent in common. 

U. S. v. Santa Rita Store Co., 16 N. Mexico 3,113 Pac. 

620. 

(d) There is recognized procedure for enacting District 
of Columbia legislation, as well as for the enactment of gen¬ 
eral legislation. If this legislation was both a local tax 
and a national (Constitutional) consent the legislation 
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would have had the consideration of the District of Colum¬ 
bia Committees as to the local tax, and the Ways and gleans 
and Finance Committees as to the national consent. 

(e) If the words “personal property’’ were universally 
understood to include “imports” for tax purposes, there 
would be no question of Congressional intent; but the in¬ 
dividual Congressmen come from States where ai^ im¬ 
port cannot be taxed as personal property. It is ridiculous 
to presume the words were intended to have a broader 
meaning in the District of Columbia than they could have in 

anv State. 

* 

(f) Since history demonstrates that States do not enact 
tax statutes for the sole use of the Federal Government, 

i 

it is unsound to presume that the Congress, acting as |local 
legislature, has provided a tax on imports in the District of 
Columbia for the sole use of the Federal Governmentl 

(g) Congress itself determines what burden imports 
shall bear, and in many instances it has declared that items 
shall be admitted duty free—newsprint has always beejn on 
the free list. It cannot be presumed that Congress intended 
that imports because they were destined for the District of 
Columbia must bear a burden which is not imposed wjliere 
they are destined for any other place in the nation. 

U. S. Code, Title 19, Customs Duties, Sec. 1201, Par. 

1772. j 

IV. The Produce Does Not Go Into the General Federal 

Fund. 

i 

The provision of the Constitution is quite clear that “the 
net produce of all duties and imposts, laid by any State on 
imports and exports, shall be for the use of the Treasury of 
the United States.” If there could be doubt as to the mean¬ 
ing- of this phrase a glance at the evolution of this cljause 
would dispel it. # 


I 

I 


# This evolution is shown in an appendix hereto beginning at page 19. 
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For instance, Madison reports: 

“Mr. Sherman moved to add after the word ‘exports’ 
—the words ‘nor with such consent but for the use of 
the U. S.’—so as to carry the proceeds of all State 
duties on imports and exports into the common Treas¬ 
ury.” This motion vras adopted 9 to 2. 

Formation of the Union 630. 

U. S. Government Printing Office (1927). 

All taxes collected by the District of Columbia go into 
special funds earmarked for the exclusive use of the District 
of Columbia. 

D. C. Code, Title 47, Sec. 309. 

An annual Federal payment is made toward the cost of 
operation of the District of Columbia government. At pres¬ 
ent it is $12,000,000, of which $11,000,000 is credited to the 
general fund and $1,000,000 is credited to the water fund of 
the District of Columbia. The balance of the cost of local 
government comes from local taxation. 

■ Article VI, D. C. Revenue Act of 1947, P. L. 195, 
SOtli Congress 1st Session. Approved July 16, 1947. 

The District of Columbia Appropriation Act for 1948, 
therefore provided 

“There are appropriated for the District of Colum¬ 
bia for the fiscal year ending June 30, 1948, out of (1) 
the general fund of the District of Columbia, herein¬ 
after known as the general fund, such fund being com¬ 
posed of the revenues of the District of Columbia other 
than those applied by law to special funds, and $11,- 
000,000, which is hereby appropriated for the purpose 
out of any money in the Treasury not otherwise appro¬ 
priated (to be advanced July 1, 1947), (2) highway 
funds, established by law (D. C. Code, title 47, Ch. 19), 
and (3) the water fund, established by law (D. C. Code, 
title 43, ch. 15) and $1,000,000, which is hereby appro¬ 
priated for the purpose out of any money in the 
Treasury not otherwise appropriated (to be advanced 
July 1, 1947), sums as follows:” 
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Then follows specific items to make up a total of $96,000,000 
for operation of the District, $84,000,000 of which came from 
the District of Columbia taxes and $12,000,000 frbm the 
general fund of the Treasury. 


District of Columbia Appropriation Act, P 
80th Congress 1st Session, Approved July 25, 


237, 
»47. 
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The taxes on imports, collected by the District of Colum¬ 
bia from this Petitioner under the guise of a tax on per¬ 
sonal property, went into the District of Columbia fuiid, and 
not into the Federal fund, where it would have been avail¬ 
able for the general purposes of the United States, as re¬ 
quired by the Federal Constitution. 

i 

United States v. Butler, 297 U. S. 1, 64. 

As stated in Hoover & Allison Co. v. Evatt, suprty, 656, 
Art. I, No. 8 and Art. I, No. 10, Cl. 2 “were intended tlo con¬ 
fer on the national government the exclusive power to tax 
importations of goods into the United States,” whici} must 
mean for the exclusive use of the national government,, since 
the Court goes on to approve the words of Chief Justice 
Taney: 

“Indeed, goods imported, while they remain fn the 
hands of the importer, in the form and shape in "which 
they were brought into the country, can in no just sense 
be regarded as a part of that mass of property in the 
State usually taxed for the support of State govern¬ 
ment.” 

License Cases, 5 How. 504, 575. 

The words of Chief Justice Marshall are pertinent here: 

“The proceeds of these lotteries (taxes) are to come 
in aid of the revenues of the City (of Washington). 
These revenues are raised by laws whose operation is 
entirely local, and for objects which are also loc^l; for 
no person will suppose that the President’s housje, the 
Capitol, the Navy Yard, or other public institution was 
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to be benefitted by these lotteries (taxes), or was to 
form a charge on the city revenue. 

Cohens v. Virginia, 19 U. S. (6 Wheaton) 264, 446. 

And, it is the District Commissioners who have the dis¬ 
cretion and authority to invest the returns from local taxa¬ 
tion, which the Congress has denominated “the funds of 
the District of Columbia”. 

D. C. Code, Title 47, Sec. 135. 

Act of June 30, 1945, 59 Stat. 294, Ch. 209, § 8. 

V. Any Doubt Must be Resolved in Favor of Taxpayer. 

Because it is within the power of the government to 
amend and clarify statutes, tax statutes are strictly con¬ 
strued in favor of the taxpayer and against the government. 

Rudolph v. Potomac Elect. Power Co., 24 F. (2d) 
882, 58 App. D. C. 54, cert. den. 278 U. S. 656. 

CONCLUSION. 

The Board of Tax Appeals for the District of Columbia 
erred in affirming the assessment of the imported newsprint 
involved herein; and the taxes paid by Petitioner, under 
protest, were erroneously collected by the District of Co¬ 
lumbia, and should be refunded. 

Respectfully submitted, 


Herbert G. Pillen, 
Attorney for Mercury Press, Inc., 
Petitioner. 
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APPENDIX. A. 

“Consent” as Used in the Federal Constitution. 

Art. I, Sec. 5, Cl. 4. “Neither House, during the Session 
of Congress, shall, without the Consent of the other, ad¬ 
journ for more than three days, nor to any other Place 
than that in which the two Houses shall be sitting. ’ ’ j 

Art. I, Sec. 8, Cl. 17. “To exercise exclusive Legislation 
in all Cases whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of particular States, 
and the Acceptance of Congress, become the Seat pf the 
Government of the United States, and to exercise lik(e Au¬ 
thority over all Places purchased by the Consent pf the 
Legislature of the State in which the same shall be, fpr the 
Erection of Forts, Magazines, Arsenals, dock-Yardd, and 
other needful Buildings:—” 

Art. I, Sec. 9, Cl. 8. “No Title of Nobility shpll be 
granted by the United States; And no Person holding any 
Office of Profit or Trust under them, shall, without t hSCon¬ 
sent of the Congress, accept of any present, Emolument, 
Office, or Title, of any kind whatever, from any King, Prince, 
or Foreign State.” 

Art. I, Sec. 10, Cl. 2. “No State shall, without theiCow- 
sent of the Congress, lay any Imposts or Duties on Imjports 
or Exports, except w’bat may be absolutely necessary for 
executing its inspection Law’s; and the net Produce of all 
Duties and Imposts, laid by any State on Imports oi Ex¬ 
ports, shall be for the Use of the Treasury of the United 
States; and all such Law’s shall be subject to the Revision 
and Controul of the Congress.” 

Art. I, Sec. 10, Cl. 3. “No State shall, without the Con¬ 
sent of Congress, lay any Duty of Tonnage, keep Troops, or 
Ships of War in time of Peace, enter into any Agreement or 
Compact with another State, or with a foreign Power, or 
engage in War, unless actually invaded, or in such immi nent 
Danger as will not admit of delay.” 

Art. II, Sec. 2, Cl. 2. “He (the President) shall have 
Power, by and with the Advice and Consent of the Senate to 
make Treaties, provided two-thirds of the Senators pres¬ 
ent concur; and he shall nominate, and by and with the 1 Ad¬ 
vice and Consent of the Senate, shall appoint Ambassadors, 
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other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for, and 
which shall be established by law: . . . ” 

Art. IV, Sec. 3, Cl. 1. “New States may be admitted by 
the Congress into this Union; but no new state shall be 
formed or erected within the Jurisdiction of any other 
State; nor any State be formed by the Junction of two or 
more States, or Parts of States, without the Consent of the 
Legislatures of the States concerned as well as of the Con¬ 
gress. ” 

Art. V. “...; and that no state, without its Consent, shall 
be deprived of its equal Suffrage in the Senate.’ ’ 
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APPENDIX B. 

Excerpts from Formation of the Union. 

“ Debates In The Federal Convention of 1787 jL s Re¬ 
ported By James Madison/ 7 p. 109 

* * * * # * * # #i# 

“Monday August 6th. In Convention 

* * * * * * * # #;# 

“ . . . Mr. Rutledge delivered in the Report of the! Com¬ 
mittee of detail as follows: a printed copy being ht the 
same time furnished to each member: ... ” P. 471 

* * * # # # * * * j * 

xm 

“No State, without the consent of the Legislature of the 
United States, shall emit bills of credit, or make any thing 
but specie a tender in payment of debts; nor lay imposts 
or duties on imports; nor keep troops or ships of vrar in 
time of peace; nor enter into any agreement or compact 
with another State, or with any foreign power; nor engage 
in any war, unless it shall be actually invaded by enemies, 
or the danger of invasion be so imminent, as not to £dmit 
of delay, until the Legislature of the United States c^n be 
consulted. . . . P. 480 

• • * # * * * * 

“Tuesday August 28. 1787. In Convention 77 p. 62^ 

• • # * • # # # # | • 

“ ... Art. XIII being taken up. Mr. King moved to insert 
after the word ‘imports 7 the words ‘or exports 7 so as to 
prohibit the states from taxing either, — 

* ‘ On this question it passed in the affirmative . . . 

“Mr. Sherman moved to add after the word ‘exports 7 — 
the words ‘nor with such consent but for the use o£ the 
U. S. 77 —so as to carry the proceeds of all State duties on 
imports and exports, into the common Treasury. 77 . . |. 

“On Mr. Sherman’s Motion: (Aye 9—No 2) 

“Art XIII was then agreed to as amended. 77 Pp 6&0-31 

• • • # # * * * * i • 
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‘‘Wednesday Sep. 12. 1787. In Convention 

“Doc. Johnson from the Committee on stile &c. reported 
a digest of the plan, of which printed copies were ordered 
to be furnished to the members. ... ” P. 702 

“Sect. 10 . . . 

“No state shall, without the consent of Congress, lay- 
imposts or duties on imports or exports, nor with such con¬ 
sent, but to the use of the treasury of the United States. 
Nor keep troops nor ships of war in time of peace, nor 
enter into any agreement or compact with another state, 
nor with any foreign power. Nor engage in any war, unless 
it shall be actually invaded by enemies, or the danger of 
invasion be so imminent, as not to admit of delay until 
the Congress can be consulted.’ 7 p. 707 
• *•*•*•*#• 

“ . . . The Clause relating to exports being reconsidered, 
at the instance of Col: Mason, who urged that the restric¬ 
tion on the State would prevent the incidental duties 
necessary for the inspection & safe-keeping of their 
produce, and be ruinous to the Staple States, as he called 
the five Southern States, he moved as follows—‘provided 
nothing herein contained shall be construed to restrain 
any State from laying duties upon exports for the sole pur¬ 
pose of defraying the charges of inspecting, packing, stor¬ 
ing and indemnifying the losses, in keeping the commodi¬ 
ties in the care of public officers, before exportation.’ In 
answer to a remark which he anticipated, towit, that the 
States could provide for these expences, by a tax in some 
other way, he stated the inconveniency of requiring the 
Planters to pay a tax before the actual delivery for 
exportation. 

“Mr. Madison 2ded the motion. It would at least be 
harmless; and might have the good effect of restraining 
the States to a bona fide duties for the purpose, as well as 
of authorising explicitly such duties; tho’ perhaps the best 
guard against an abuse of the power of the States on this 
subject, was the right in the Genl. Government to regulate 
trade between State & State. ...” pp. 716-17 
• ••#•*•**• 

“Thursday Sepr. 13. 1787. In Convention 



“ . . . Col: Mason renewed his proposition of yesterday 
on the subject of inspection laws, with an additional clause 
giving to Congress a controul over them in case of abuse— 
as follows, 

‘Provided that no State shall be restrained from impos¬ 
ing the usual duties on produce exported from such [State, 
for the sole purpose of defraying the charges of inspecting, 
packing, storing, and indemnifying the losses on such! prod¬ 
uce, while in the custody of public officers; but al). such 
regulation shall in case of abuse, be subject to the revision 
and controul of Congress.’ 

“There was no debate & on the question—accepted by a 
vote of 7 to 3 ... 

“The Report from the Committee of stile & arrange¬ 
ments, was taken up, in order to be compared wi|;h the 
articles of the plan as agreed to by the House & referred 
to the Committee, and to receive the final corrections and 
sanction of the Convention. ... ’’ pp 718-19 

“Saturday Sepr. 15th. 1787. In Convention" p. 'ii'28 

“ . . . Art. 1. Sect. 10. (paragraph 2). ‘No State!shall, 
without the consent of Congress lay imposts or duties on 
imports or exports; nor with such consent, but to the use 
of the Treasury of the U. States.’ 

“In consequence of the proviso moved by Col: Mjason: 
and agreed to on the 13 Sept., this part of the sectiojn was 
laid aside in favor of the following substitute vizj. ‘No 
State shall, without the consent of Congress, lajf any 
imposts or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws; 
and the nett produce of all duties and imposts, laid by any 
State on imports or exports, shall be for the use of the 
Treasury of the U. S.; and all such laws shall be subject 
to the revision and controul of the Congress.’ 

“On motion to strike out the last part ‘and all sucl} laws 
shall be subject to the revision and controul of the Con¬ 
gress ’ it passed in the negative. 

“The substitute was then agreed to: Virg. alone being 
in the negative." pp 729-30 

“Papers Of Dr. James McHenry On the Federal Con¬ 
vention Of 1787’’ p 923 

• * • * • * • • • | • 

i 

“ . . . XIII amended so (th)at all duties laid by a IState 
shall accrue to the use of the U. S.’’ p. 945 
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MERCURY PRESS, INC., Petitioner , 


v. 


DISTRICT OF COLUMBIA, Respondent. 


Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Nov 6 1947 

Board of Tax Appeals for the District of Columbia 

Docket No. 1057 

Mercury Press, Inc., a corporation, 1339 Green Court, 
N. W., Washington, D. C., Petitioner 

v. 

District of Columbia, Respondent 

Petition. 

The above named Petitioner prays for a refund of cer¬ 
tain personal property taxes paid under protest, and for 
abatement of the unpaid balance, and alleges as follows: 

1. Petitioner is a corporation organized and existing un¬ 
der the laws of the State of Delaware and licensed to do 
business in the District of Columbia. 

2. The tax in controversy is personal property tax in 
amount $727.88, and was assessed on imported newsprint 
valued at $36,393.79. 

3. The notice of assessment was dated September 1,1947, 
as will appear in the copy of the notice of assessment hereto 
attached as Exhibit A. The tax was paid by Petitioner un¬ 
der protest in writing on September 5, 1947 and Nov. 6, 
1947. 

4. This assessment is erroneous for the reason that there 
is no authority in law to tax an import, while in its original 

package in the hands of the importer. 

2 5. The facts upon which the Petitioner relies as the 
basis of this proceeding are as follows: 

(a) The newsprint is all imported from Canada, is in orig¬ 
inal packages, is stored in warehouses, and is not com¬ 
mingled with any other goods, wares and merchandise. 
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(b) The newsprint is in possession of the Petitioner as 
original importer. 

(c) Standard Newsprint paper is admitted to the United 
States tariff free. 

(d) Congress has not authorized an impost or dhty on 
imports in the District of Columbia. 

(e) The revenue derived from taxes on personal prop¬ 
erty in the District of Columbia does not go into the general 
revenues of the Treasury Department, but goes to thp pay¬ 
ment of District of Columbia expenses. 

Wherefore, Petitioner prays that this Board may hear 
the proceedings, reverse the action of the Assessor, I order 
a refund of the taxes heretofore paid, with interest, a|nd or¬ 
der an abatement of the amount claimed as due for the sec¬ 
ond half of 1948. 

Mercury Press, Inc., 

By W. N. Freeman 

President 

Herbert G. Pillen 
522 Munsey Building 
Washington, D. C. 

Attorney for Petitioner 


5 Filed Dec 24 1947 

Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 

1. On July 1, 1947 and during the period of twelve years 
prior thereto, petitioner, Mercury Press, Incorporated, was 
engaged in business in the District of Columbia in the print¬ 
ing of publications, which were published by other orjgani- 
zations. In that connection, all of the newsprint which it 
used was manufactured in Canada, and purchased by peti¬ 
tioner from a company in Toronto, Canada. This material 
was shipped to petitioner directly from Canada and was 
paid for by checks to the order of the supplier. It came into 
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the District of Columbia in cars of the Pennsylvania Rail¬ 
road, in standard newspaper rolled wrappings, a waterproof 
heavy paper. 

2. The paper is stored in the original package and the 
wrappers are not removed until it goes to the press. It is 
in rolls weighing from 500 to 1,000 pounds. It is not mingled 
with any other goods, but is kept in a warehouse of the rail¬ 
road company over the lines of which it comes into the Dis¬ 
trict, in space leased by petitioner. Petitioner brings the 
newsprint to the plant just prior to using it. Petitioner 
sells the newsprint only as a finished printed product. 

3. On July 31, 1947, petitioner filed with the Assessor its 

personal-property tax return for the fiscal year end- 
6 ing June 30, 1948. The return showed among other 
things, the following items: “Imported Newsprint 
in orig. package in warehouse.$36,393.79 , \ 

4. On September 1,1947 the Assessor made an assessment 
against petitioner of personal-property tax for the fiscal 
year 1948, upon the basis of all of the property reported by 
petitioner on its return, including the newsprint herein¬ 
above referred to, at the valuation of $36,393.79. Except 
for the notation on the return hereinabove referred to, peti¬ 
tioner did not protest to the Assessor. It paid the entire 
tax assessed, under protest in writing, on September 5,1947, 
as to one-half thereof and on November 6, 1947 as to the 
other half thereof. On November 6, 1947, filed its appeal 
from so much of the assessment as was based upon the 
newsprint hereinabove referred to, upon the ground that 
there was no authority in law to tax an import while in its 
original package in the hands of the importer. 

5. Thereafter and pursuant to leave granted at the con¬ 
clusion of the hearing on the appeal, respondent filed an 
answer to conform to the evidence, in which it averred that 
petitioner had reported the newsprint to the Assessor and 
had made no complaint or protest to the Board of Personal 
Tax Appraisers at the time the return was filed or at any 
time prior to the assessment, to the effect that the news- 
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print should not be taxed; and that petitioner is thereby 
estopped to deny the correctness of the assessment 'or the 
validity of the return. Petitioner moved to strike the an¬ 
swer, on the grounds that allegations contained therein are 
immaterial and redundant, do not conform to the evidence, 
and state a legal conclusion not warranted by the evidence. 
The motion was denied. 

CONCLUSIONS OF LAW 

1. The newsprint involved was subject to tax undeJ para¬ 
graph 2 of section 6 of the Act of July 1,1902, 32 Stat. 618, 
(D.C. Code Section 47-1207). 

7 2. The assessment appealed from was correct and 

should be affirmed. 

Decision will be for respondent. 


Lawrence Koenigsberger j 
Member Sole, 

Board of Tax Appeals f(\r 
the District of Columbia i 
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Filed Dec 24 1947 

Memorandum. 


The assessment complained of was levied under jpara- 
graph 2 of section 6 of the Act of July 1, 1902, 32 Stafc. 618 
(D. C. Code section 47-1207) as follows: 

4 ‘0n all tangible personal property, assessed at fair 
cash value (over and above the exemptions provided ip this 
section), including vessels, ships, boats, tools, implements, 
horses, and other animals, carriages, wagons, and other 
vehicles, there shall be paid to the collector of taxes of the 
District of Columbia one and one-half per centum op the 
assessed value thereof.” 

By the Act of June 29, 1922, 42 Stat. 669, the Commis¬ 
sioners were authorized to fix the rate of tax annualty. 

Petitioner contends that an assessment under thi$ sec¬ 
tion, if made on imported material in the hands of the im- 
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porter, which has not been mingled with other goods in the 
District, violates Section 10 of Article I of the Constitution, 
as follows: 

y ' • 

“No State shall, without the Consent of the Congress, lay 
any Imposts or Duties on Imports or Exports, except what 
may be absolutely necessary for executing it’s inspection 
Laws; and the net Produce of all Duties and Imposts, laid 
by any State on Imports or Exports shall be for the Use of 
the Treasury of the United States; and all such Laws shall 
be subject to the Revision and Control of the Congress ”. 

Within the District of Columbia, there is no division of 
legislative powers, such as exists between the Federal and 
State governments. Instead, there is a consolidation there¬ 
of, which includes within its breadth all proper powers of 
legislation. When Congress legislates for the District, it 
acts as a legislature of national character, exercising 
9 complete legislative control, as contrasted with the 
limited power of a State legislature on the one hand 
and as contrasted with the limited sovereignty which Con¬ 
gress exercises within the boundaries of the States on the 
other, Neild v. District of Columbia, 71 App. D. C. 306, 309- 
311,110 F. 2d 246. 

Assuming, without in any manner intimating, that the 
District of Columbia is a State within the meaning of the 
Constitutional provision above cited, and assuming further 
that a State is prohibited thereby from levying a tax on 
property in the circumstances of that here involved, under 
the doctrine of petitioner’s claim is nevertheless not well 
founded. States are prohibited from laying imposts or 
duties on imports or exports, other than those necessary 
for executing its inspection laws, “without the consent of 
the Congress.” It is difficult to conceive of a more explicit 
consent by the Congress to the imposition of the tax here 
complained of, than the fact that Congress itself enacted 
the taxing statute. 

Again assuming the applicability of Section 10, the re¬ 
quirement of that part of it which provides that “the net 
Produce of all Duties and Imposts laid by any State on 
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Imports or Exports shall be for the Use of the Treasury 
of the United States”, are met by Section 4 of the Act of 
June 11,1878, 20 Stat. 105 (Code Sec. 47-309), which sis the 
statute creating the present form of the District Govern¬ 
ment which provides that “All taxes collected shall bO paid 
into the Treasury of the United States, and the saijie, as 
well as the appropriations made by Congress as aforesaid, 
[for the expenses of the District of Columbia] shall tje dis¬ 
bursed for the expenses of said District.” This is a com¬ 
pliance, if such were needed, with the Constitutional pro¬ 
vision, particularly when it is borne in mind that at 
10 the time of the passage of the Act of 1902 anti con¬ 
tinuously since that time, the Federal Government 
contributed a proportion of the annual appropriations for 
the expenses of the District of Columbia, or has made !.ump- 
sum contributions therefor. 

There is nothing in the taxing statute to suggest! that 
Congress intended to exempt imported goods from il|s op¬ 
eration. The Act undertakes to tax all tangible projperty 
over and above the exemptions provided for in Section 6 
of the Act, namely personal property of certain library, 
benevolent, charitable and scientific institutions; libraries, 
school books, wearing apparel, family portraits; and tjouse- 
liold and other belongings not held for sale, to the val^ic of 
$1,000, or belonging to non-residents who pay a tax thereon 
in another jurisdiction. The exemption contended fj>r in 
this case cannot properly be implied from the language of 
the statute. 

Decision will be for respondent . 

Lawrence Koenigsberger; 

Member Sole, 

Board of Tax Appeal |s for 
the District of Colufnbia. 
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11 Filed Dec 24 1947 

Decision* 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 24th day of December, 1947. 

Adjudged and Determined, 

That the assessment of personal-property tax against the 
petitioner, Mercury Press, Inc., for the fiscal year ending 
June 30, 1948 herein appealed from, be, and it is hereby, 
affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

• •• ••••••• 

12 Filed Jan 14 1948 

Petition for Review by the United States Court of Appeals 
for the District of Columbia of a Decision by the Board 
of Tax Appeals for the District of Columbia. 

Mercury Press, Inc., the petitioner in this cause, by Her¬ 
bert G. Pillen, counsel, hereby files its petition for a review 
by the United States Court of Appeals for the District of 
Columbia of the decision of the Board of Tax Appeals for 
the District of Columbia rendered December 24, 1947, de¬ 
termining that personal property taxes were lawfully as¬ 
sessed against the petitioner by the Assessor of the Dis¬ 
trict of Columbia and collected from him by the Collector 
of Taxes of the District of Columbia for the fiscal year end¬ 
ing June 30, 1948, in amount of $727.88. 
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l. 

The petitioner is a corporation organized and existing 
under the laws of the State of Delaware and doing business 
in the City of Washington, District of Columbia. 

h. 

Nature of Controversy. 

(a) The controversy involves the question of whether 
newsprint imported from Canada and stored in original 
packages in petitioner’s warehouse is subject to assessment 
and tax as personal property for the fiscal year eliding 
June 30, 1948. 

13 (b) The petitioner is engaged in the business of 

printing publications in newspaper format for [cus¬ 
tomers who are the publishers of said newspapers. Ifi no 
instance is the petitioner also the publisher. The petition¬ 
er’s only business is the sale of the printed product to (pub¬ 
lishers, a component part of such printed product bping 
newsprint. Exemption from personal property tax is! not 
claimed for its inventories of domestic newsprint or of 
newsprint stored in the printing plant incident to current 
operations. 

(c) In its return of personal property for taxation for 
the fiscal year 1948 the petitioner reported the inventory 
of imported newsprint in its warehouse, as a separate ijem, 
viz: “Imported Newsprint in original packages in ware¬ 
house.$36,393.79.” The Assessor ofjtlie 

District of Columbia assessed a tax against this itenj of 
$727.88 and notified the petitioner of such assessment. [Pe¬ 
titioner paid the entire tax assessed, under protest in Writ¬ 
ing on September 5, 1947, as to one-half thereof, and on 
November 6,1947, as to the other half thereof, and appealed 
from said assessment to the Board of Tax Appeals. 

m. 

The petitioner being aggrieved by the findings of fact and 
conclusions of law contained in said findings and opinion 
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of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto, desires to obtain a review thereof by 
the United States Court of Appeals for the District of Co¬ 
lumbia. 

Herbert G. Pillen, 

522 Munsey Building, 
Washington, D. C., 

Counsel for Petitioner. 

«•••*#***• 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

30 W. N. Freeman was called as a witness on behalf 
of the Petitioner and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Pillen: 

#••••••••• 

31 Q. In that connection, does the plant purchase 
newsprint? A. Yes. 

Q. Is that purchased in this country or abroad? A. 
Abroad. 

Q. Does it also purchase any in this country? A. No 
newsprint. 

Q. Do you keep an inventory of the newsprint you pur¬ 
chase abroad? A. Perpetual inventory. 

• •••••••*• 

32 Q. From whence do you get your newsprint? A. 
Spruce Falls Power & Paper Company. 

#*•*••••**• 

33 Q. Talk about the period before July 1,1947. How 
long have you been getting your newsprint from 

Spruce Falls? A. Prior to 1935. 

The Board: Where is Spruce Falls? 
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The Witness: The Spruce Falls Power & Paper Com¬ 
pany is in Toronto, Canada; the paper is manufactured at 
Kapuskasing in Canada. 

By Mr. Pillen: 

I 

Q. Have you gotten newsprint from any other ipill? A. 
No. | 

Q. I am going to hand you here a document and ^sk you 
to tell me what that is? A. This is a bill-of-ladiijg from 
Kapuskasing, covering a carload of paper. (See Jj A. 19) 
**••••■ •••! * 

34 Q. Is this paper shipped direct to you from Ca¬ 
nada? A. Yes. 

Q. Do you have a tariff on it? A. No. 

Q. How do you pay for this newsprint? A. By c^eck to 
Spruce Falls Power & Paper Company, Toronto. 

Q. I ask you to tell me what that is? A. This is a check 
in payment of the month’s paper bill. (See J. A. 20) 


Q. How is this paper delivered? 


A. Comes over the Pennsylvania Railroad in boi cars. 

Q. Was it wrapped in any way? A. It has the standard 
newspaper roll wrappings; sort of waterproof, heavy 
paper. 

Q. How long have you been in the business wheite you 
bought newsprint? A. The Mercury Press ahd its 
36 predecessor have been buying it for more than 12 
years. 

Q. Is this paper the standard way in which newsprint 
customarily comes into the country? A. Yes. 

Q. Was the newsprint here included in inventory wrap¬ 
ped in the same way? A. Yes. 

Q. Are the wrappers removed 'when you put the paper 
into storage? A. No, they are not removed until it! goes 
to the press. 

Q. It is then stored in the original package? A. Y^s. 
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Q. Is it commingled with any other goods, wares, and 
merchandise in your warehouse? A. No. 

Q. Where is your warehouse located? A. It is 9th and 
Virginia Avenue, Southwest; they call it the Ninth Street 
Warehouse of Pennsylvania Railroad. 

Q. Do you store— 

The Board: It is stored in the warehouse of the railroad? 
The Witness: Yes. 

Bv Mr. Pillen: 

Q. How do you acquire the right to store it in the ware¬ 
house? A. We lease the space in the warehouse; 

37 have for quite a number of years. I might say, there 
is nothing else in that space; nobody else’s property. 

The Board: Any other property of yours? 

The Witness: No, sir. 

By Mr. Pillen: 

Q. Do you store any newsprint in the plant? A. No, we 
only bring it to the plant just prior to running. We are 
limited as to space. 

*••*’•'**•* • 

38 Q. Do you sell this newsprint? A. Only as a fin¬ 
ished printed product. 

****•*.*♦**# 

Cross Examination 
By Mr. Updegraff: 

Q. Mr. Freeman, when you use the word “newsprint,” 
what are you talking about, metal, paper or what? 

39 A. It is the standard paper used by newspapers 
throughout the country; and it is covered by the 

tariff. 

Q. What size is the package? A. They come in four dif¬ 
ferent sizes. We are now using or we were using four dif- 



ferent sizes. There is a 15-inch, 17-inch, a 25 and a frac¬ 
tion inches— 

Q. What I am trying to find out, Mr. Freeman, ijs the 
over-all size. Can you describe how big it is? A. In w 
our largest size runs 1,000 pounds to a roll; and i 
smallest size, 500 pounds to a roll. 

# # # * * # # # * | * 

Q. Now, is each roll arranged so that it can be fitted into 
a machine for printing? A. Yes, sir. 

40 Q. Now, how is that roll packaged? In other 
words, how is it bound up, if at all? 

• * • * * * * * • j • 

A. It has two very heavy circular pieces of paper aft the 
ends of the roll; and then it is wrapped with another heavy 
covering, and sealed so that no moisture can get in. 

• • * # * • * « • [ • 

Q. Now, there wouldn’t be any reason, Mr. Freemah, to 
take that covering off of the roll until just before it ip in¬ 
serted into the machine to print the paper, would there? 
A. No. The paper should be kept in the roll up to the time 
of printing, to protect it from damage. 

* • • • * * • • * | • 

41 Q. So that, as you say, you must keep or should 
keep the cover on until you put it in the machine 

prior to printing? A. I apologize on that last question. 
It is not our own publications. The Mercury Press owns 
no publications of its own. It sells it to other people. | 

The Board: For instance, what sort? What do you pub¬ 
lish, by name? 

The Witness: We print the Washington Shopping Nfews, 
the Catholic Review, the CIO News, five different veterans’ 
papers. 

The Board: That gives me an idea. Am I correct in as¬ 
suming that you make a contract with the various publish¬ 
ers to furnish the material and labor necessary to get j the 
publications out? 
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The Witness: Yes, sir. 

The Board: You get a fee for that; you don’t control the 
policy of the publication; and you don’t sell it or circulate 
it. You simply proof it and deliver the finished product to 
your customer; am I correct about that? 

The AVitness: AVe print it and deliver it direct to the cus¬ 
tomer or to the post office for the customer. 

The Board: By his direction? 

The Witness: Yes. We furnish no editorial service, no 
art services; strictly mechanical. 

By Mr. Updegraff: 

42 Q. Do you mean by that, Mr. Freeman, that you 
do or you do not sell these rolls of newsprint that 

you have been testifying about? A. Only as part of a 
finished product, printed product. 

• ••••••••• 

Q. That is not responsive, Mr. Freeman. I want to know 
physically what your company did with respect to those 
rolls from the time you got them from the railroad until the 
time you have completed your contractual obliga- 

43 tions, whatever they were. A. Oh, excuse me; I 
didn’t understand. Our men take them out of the 

freight car; place them in rows in the warehouse; we roll 
right off the freight car into the warehouse; and our truck 
goes down and picks them up, as needed for the jobs. They 
are brought to the plant; printed on a web press; that is, 
a continuous printing from a roll—it isn’t sheets; taken 
from the press and either tied into bundles and delivered 
to the customer; or it is run through a mailing machine, 
either the Dick Mailer, or the Automatic Pollard-Ailing 
Mailers; and carried by the truck to the post office. 
**•#• ••••*• 

Q. Now, Mr. Freeman, I have seen on the streets of 
AVashington, big, long trailers with large rolls on them, 
which back up to newspaper offices. Are those the kinds 
of rolls that you have been describing? A. Our press takes 
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I 

a roll half that wide; but it is similar in appearancq, only 
not as wide. We have what is called a single-width bress; 
and the newspapers all have double-width presses. 

44 Q. So that these newsprint rolls that you gbt are 
all rolled and ready to fit into a machine, whatever 

size that machine might be? A. After removing of the 
cover, you place it right on the machine. 

Q. And the cover of the roll is normally retained! until 
just before it is put into the printing machine, is th^t cor¬ 
rect? A. Yes, sir. 

Q. That situation would remain the same, using a hypo¬ 
thetical example, if your company didn’t do any printing, 
but resold those rolls, would it not? A. If they weke re¬ 
sold, they would be sold with the cover on. 

Q. You would still have the cover on. The cover is in¬ 
tended to be kept on, no matter where it goes, how many 
times it changes hands, until it is put into the pressj, is it 
not? 

• ••••-re*** 

45 Q. Mr. Freeman, you testified that the method by 
which the newsprint rolls were wrapped was the 

standard method of wrapping newsprint? A. Yes, sir. 

Q. In other words, according to your understanding of 
the trade and customs, the newsprint which you have, and 
described, is wrapped that way as a matter of course, no 
matter -where it is manufactured? A. I have been through 
a number of warehouses; and they have always been kept 
that way. 

The Board: Even that produced in the United Stages? 
The Witness: Yes, sir. 

By Mr. Updegraff: 

Q. Do you know the reason for that? A. It is a protection 
against damage to the edges of the paper, in rolling, be¬ 
cause they are rolled rather than lifted in handling; ^nd it 
is practically moisture-proof. 

Q. There would be no necessity or occasion for removing 
that wrapper until the very time you intend to insert the 
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roll into the press, would there ? A. It would be a dis- 
46 advantage, because of fading of the edges, and mois¬ 
ture causing the paper to swell, if it got in. 


Q. You testified, Mr. Freeman, that the newsprint rolls, 
about which you have been testifying, were not commingled 
with other goods stored. Can you explain what you meant 
by “other goods stored”? A. We buy other roll paper; 
and we have a warehouse on Albert Street, I think it is, 
where we keep our other type of paper, miscellaneous ma¬ 
chinery and stuff around the plant. We haven’t room, so 
we put it out in this other warehouse. 

Q. Now, can you describe the other kinds of paper that you 
have stored in that warehouse? A. Yes. We use what they 
call an English-finish paper, and also a paper sometimes re¬ 
ferred to as super-newsprint, or offset paper. 

Q. Now, does that paper come in rolls somewhat similar 
to the newsprint you have described here? A. Yes, 
47 sir. 

Q. And where do you buy that paper? A. We buy 
the English-finish through R. P. Andrews Company, and 
the other paper through the Frank Parsons Paper Com¬ 
pany. 

Q. Where are those two companies located, if you know? 
A. Andrews Paper Company is in Southeast. 

Q. Southeast what? A. Washington; and the Frank 
Parsons Paper Company is on 14th Street, Washington, 
just above Thomas Circle. 

Q. Do you know where they got the paper? A. My infor¬ 
mation is that the English-finish paper from Andrews comes 
from the West Virginia Paper & Pulp Company. 

Q. • • • Now, your warehouse where you have kept the 
newsprint which you get from Canada is located at the 
Pennsylvania Railroad yards? A. Warehouse. 

Q. In Washington? A. At 9th Street, Southwest. 

Q. And you keep it there more or less as a convenience, 
do you not? A. Yes, sir. 
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48 Q. Now, you also testified, Mr. Freeman, that} when 
you stored those newsprint rolls, you did not unwrap 

them. Your subsequent testimony during cross examina¬ 
tion fully explained why they were not unwrapped, i^ that 
correct ? A. I have never been told that; but it is a matter of 
judgment, from having handled paper for a number of 
years, that that would be the reason for not unwrapping 
them. j 

Q. As a matter of fact, if you unwrapped the paper, there 
would be a strong possibility that it would be made unfit for 
use, isn’t that so? A. There would be some loss as a rbsult. 

• ••••••••• 

Mr. Updegraff: If I understood the testimony, 

49 Your Honor, he testified they lease this space from 
the railroad. 

The Witness: We lease it from the Pennsylvania Rail¬ 
road, but w r e are only permitted to do so because we j ship 
by the Pennsylvania Railroad. 

The Board: You pay for that space on a space basi^, or 
on a basis that has to do with the contents of the space ? 

The Witness: No, it is a very nominal rent for the space. 

The Board: Regardless of what is in it? 

The Witness: No, we have to—it is for the material 
shipped over the Pennsylvania Railroad. 

The Board: I know; but the charge that you pay foif the 
space, is it or is it not dependent on how much stuff you 
have in the space? 

The Witness: No, sir. | 

The Board: Which? 

The Witness: Excuse me, it is the amount of space! we 
use. 

i 

The Board: Regardless of what is in it? 

The Witness: They don’t question how much we havp in 
it. I 

The Board: Yes. Now, how much paper do you usje a 
month, we will say? 
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The Witness: Six carloads of newsprint and about two 
carloads of the other paper, of which we spoke a few min¬ 
utes ago. 

The Board: How much of a stockpile do you keep 
50 on hand? 

The Witness: We have approximately two months’ 

supply. 

The Board: So every two months, there is a complete 
turnover of the stock? 

The Witness: About that. 

• *••#*#**• 
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EXHIBITS. 
Exhibit “A” 

THE MERCURY PRESS 
19 Inc. 

1339 Green Court N.W. 


Inventories: 

Ink and Press Supplies 

$1075.83 

Stereotype “ 

854.05 

Mail Room “ 

837.61 

Engraving “ 

695.23 

Listing “ 

585.60 

Postage “ 

101.52 

Cores Inventory 

•2803.61 

Newsprint & Paper Inventory in 
Pressroom & domestic 

9573.47 

Imported Newsprint in orig. package 
in warehouse 

36393.79 


52,920.71 
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IN THE 


United States Gout of Appeals 

District op Columbia. 

I 

- 

No. 9754. 


MERCURY PRESS, INC., Petitioner, 

v. 

DISTRICT OP COLUMBIA, Respondent. 

Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia. 


REPLY BRIEF OF PETITIONER. 


The following Reply is made to the arguments advanced 
by Respondent: 

I. | 

(Respondent’s Brief, pp. 3-6.) 

The exemptions to which the Statute refers are con¬ 
tained in Section 1208. Petitioner does not claim thit its 
business is in any way included within these exemptions. 
Any effort to expand the exemptions contained in Section 
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1208 certainly would be subject to the strict interpretation 
for which Respondent argues. Petitioner’s position is that 
the basic tax as contained in Section 1207, providing as it 
does for direct taxes, cannot be expanded by administrative 
definition to include an indirect tax or any other type of 
tax about which there is doubt as to legislative intention to 
include it. Where there is doubt as to such inclusion such 
doubt must be resolved in favor of the taxpayer. 

Counsel for Respondent bases part of his argument on 
the legislative history of paragraph 8, section 6, of the Act 
of July 1, 1902, relating to taxation of capital stock of 
business corporations. This Petitioner does not in any 
way bottom its case on any contentions relating to capital 
stock taxes or the type of corporate business. Further¬ 
more, Petitioner respectfully reminds this Court that the 
Paragraph 8 upon which Respondeat relies for this argu¬ 
ment was repealed by the Act of July 26, 1939, (53 Stat. 
1108, Title IV, Section 2(c)). 


n. 

(Respondent’s Brief, pp. 6-8.) 

Respondent takes the position that the power of Con¬ 
gress over the District of Columbia is greater than its com¬ 
bined National powers and its District of Columbia local 
powers. Respondent asserts that Congress is subject to 
“no limitation of power in the Constitution with respect to 
legislating for the District of Columbia.” 

If that argument be valid, it would follow that even 
though the National Congress is denied the power to pass 
an ex post facto law, or a bill of attainder, by Article I, 
Sec. 9, Clause 3, and the States are denied such power 
under Article I, Section 10, Clause 1, yet Congress could do 
either or both in legislating for the District of Columbia. 
The cases are to the contrary. 

U. S. v. More, 7 U. S. (3 Cranch) 159, (See Circuit 
Court decision in footnote), 

Curry v. District of Columbia, 14 App. D. C. 423, 439. 
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In a case involving the applicability of the Anti-trust 
laws to the United States in interstate matters, and to the 
District of Columbia in local matters, the Supreme Court 
held that Section 1 was passed under the specific pow^r of 
Congress to regulate commerce, but as to the local re 
tion: 

“ * * * The power exercised, and which gives 
ity to the provision, is the plenary power to legislate 
for the District of Columbia, conferred by Art. I, s^c. 8, 
cl. 17 of the Constitution. Under that clause Congress 
possesses not only every appropriate national pokver, 
but, in addition, all the powers of legislation which knay 
be exercised by a state in dealing with its affairS, so 
long as other provisions of the Constitution arej not 
inf ringed. 7 ’ 

Atlantic Cleaners <& Dyers v. U. S. } 286 U. S. 427, 435. 

There certainly is nothing in the above to indicate thatj the 
power of Congress in enacting laws for the District of 
Columbia is greater than a combination of national land 
State legislative powers. 


(Respondent’s Brief, pp. 8-11.) 

Here again Counsel for Respondent overlooks the funda¬ 
mental distinction between a direct tax and an indirect Itax. 

I 

Because of Constitutional limitations imposed on the jNa- 
tional Congress, requiring that direct taxes be apportioned 
and that indirect taxes be uniform, there exists a yrell- 
understood distinction between the two. A direct ta£ is 
one applied directly to the ownership of property. Aij in¬ 
direct tax is one which is incidental thereto, such as a tax 
on the act of manufacturing, or a tax on the transmission 
of title to goods, or a tax on the act of importing. 

The District of Columbia Personal Property Tax Act 
provides for a direct tax. The Assessor’s action in taxing 
the imported newsprint in this case was an expansion of 
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the statute, to include an indirect tax—a tax on the act of 
importing —if the newsprint involved herein had not lost 
its character as an import at the time of such assessment. 

Since the newsprint had not been put to the use for which 
it was imported, it retained its character as an import, and 
the Assessor was in effect taxing the act of importing. 

Hooven <& Allison Co. v. Evant, 324 U. S. 652, 657. 

Respectfully submitted, 

Herbert G. Pillen, 

Attorney for Mercury Press, Inc., 
Petitioner. 
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“To make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing 
Powers, * * * .” 

Act of July 1, 1902, Sec. 6, par. 2, 32 Stat. 590, 618, c. 1352 
(paraphrased as to tax rate in Title 47, Sec. 1207, D. C.^Code 
1940); 

“Pah. 2. On all tangible personal property, as¬ 
sessed at a fair cash value (over and above the exemp¬ 
tions provided in this section), including vessels, 
ships, boats, tools, implements, horses, and other 
animals, carriages, wagons, and other vehicles, there 
shall be paid to the collector of taxes of the District 
of Columbia one and one-half per centum on the 
assessed value thereof.” 1 

SUMMARY OF ARGUMENT 

The statute involved taxes “all tangible personal property” over 
and above the exemptions specified. The rolls of paper (news¬ 
print) in question are not exempted from taxation by the statute. 
An exemption from taxation must be plainly and unmistakably 
granted. A statute exempting property from taxation will be 
stricdy construed and any doubt resolved in favor of the taxing 
authority. 

Congress has exclusive power to legislate for the District of 
Columbia. Decisions relating to the limited power of States under 
the Constitution are not applicable. 

The tax involved is not a tax on imports under the Constitu¬ 
tion. The statute was enacted by Congress in the exercise of its 
exclusive power to legislate for the District rather than in its 
national capacity. The laws of Congress applicable to the District 
of Columbia are not general laws but apply to the District only. 

1 The Commissjpners of the District of Columbia were authorized by the Act 
of June 29, 1922, 42 Stat. 668, 669 (Title 47, Sec. 501, D. C. Code 1940), to 
annually fix the rate of tax. For the fiscal year ending June 30, 1948, however 
(the year involved in this proceeding), the Congress fixed the rate of tax at 
“not less than 2 per centum” on the assessed value. Article II, Public Law 
No. 195, 80th Congress, approved July 16, 1947. 




The States have surrendered their power to tax imports without 
the consent of Congress. There is no limitation of power in the 
Constitution with respect to the Congress legislating for the 
District. 


ARGUMENT 


The personal property involved is not exempt from taxation ir[ 

« a m « • 


the District of Columbia. 

Under Sec. 6, par. 2, of the Act of July 1 , 1902, supra, th4 
tax is imposed on “all tangible personal property” over and 
above the exemptions provided in the same section. The 
property here involved consists of large rolls of paper termed 
“newsprint” which were imported from Canada (App. 11-13} 
and stored in a warehouse in original packages prior to use by 
petitioner to print various publications for petitioner’s cus¬ 
tomers (App. 14). Petitioner bought other newsprint from 
local companies which it stored in a different warehouse (App.| 
16, 17). All such newsprint, no matter where it is manu¬ 
factured or produced (App. 15), is rolled and wrapped with al 
heavy covering to protect it (App., 13). Such rolls are ready 
to fit into the printing machine and the protecting cover is not 
removed until just before they are placed in the machine (App. 
13, 15). . 

As stated in the petition for review in this case (App; 9)yj 
exemption from personal property tax is not claimed for peti¬ 
tioner’s inventories of domestic newsprint or of newsprint 
stored in the printing plant incident to current operations. 
The only question involved is whether the newsprint imported j 
from Canada and stored in original packages in petitioner’s 
warehouse is exempt from taxation under the applicable 
statute. 

Sec. 6. par. 10, of the Act of July 1, 1902j supra, as amended, 2 
exempts certain personal property from taxation. None of the 

2 Title 47, Sec. 1208, D. C. Code 1940. 
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exemptions enumerated is applicable to newsprint or news¬ 
paper companies. As a matter of fact, in par. 8, Sec. 6, of the 
Act of July 1, 1902, relating to taxation of the capital stock of 
corporations it is stated in a proviso that newspaper and cer¬ 
tain other companies “shall be rated, assessed, and taxed as 
individuals conducting business in similar lines are rated, as¬ 
sessed, and taxed.” 3 After nearly two years certain defects 
were found in the 1902 Act and certain amendments were pro¬ 
posed by the then Assessor^ the District of Columbia, H. H. 
Darneille. At a hearing before the Committee on the District 
of Columbia of the United States Senate on February 29,1904, 
on S. 2879, 58th Congress, Mr. Darneille stated: 4 


“I have watched the operation of this law very 
carefully for very nearly two years, and without the 
suggestion of any living being have made these little 
amendments, which I think curative in effect of the 
defects of the present law, and have gotten the Com¬ 
missioners of the District of Columbia, after carefully 
considering the same, to forward them to you for 
favorable action. The House Of Representatives, 
without hearing me at first, took the matter up and 
passed unfavorably upon it, thinking there was a de¬ 
sire by somebody to favor corporations, which was 
not the fact. The House committee reported it to 
the House with amendments, which were exactly op¬ 
posite to what we wished, and afterwards, by request, 
had it recommitted to the committee, and after a full 
hearing last Thursday I have been informed that 
they about agreed exactly with what was desired. 

“The law now provides that real estate, mercantile, 
and newspaper corporations shall be assessed and 
taxed as individuals carrying-on the same line of 
business are taxed. I thought the language ought to 
be a little broader, because it did not cover all that we 
wished covered in its provisions. * * * ” 


3 32 Stat. 620. 

4 Vol. XII, Reports and Documents Relating to D. C., 1904, p. 5. 





One of the amendments referred to by-Mr. Darneille pertained 
to the proviso in par. 8, Sec. 6 of the 1902 Act. After some 
discussion on the matter the word “Act” in said proviso was 
changed to “paragraph”, the words “newspaper, real estate, 
and mercantile companies” were deleted because they were all 
“business corporations”, and certain other minor changes were 
made so that the proviso, as amended, read: 5 6 


“ Provided, That nothing in this paragraph contained' 
shall be construed to include business companies 
which, by reason of or in addition to incorporation, 
receive no special franchise or privilege, but all such 
corporations shall be rated, assessed, and taxed as 
individuals conducting business in similar lines are 
rated, assessed, and taxed.” 


The amendment quoted above was adopted by both Congres¬ 
sional committees 0 and, except for a slight change in punctua¬ 
tion, became law. 7 " _ 

In view of the foregoing, it is clear that the Congress, in 
legislating for the District of Columbia, did not intend , to 
exempt newsprint or newspaper companies from personal 
property taxation. 

Petitioner argues in its brief (p. 16) that tax statutes are, 
strictly construed in favor of taxpayers and against the govern¬ 
ment. Whether a taxing statute should be construed liberally 
or strictly depends upon levy of the tax in the first instance as 
distinguished from grants of exemption. It is the general rule 
that statutes imposing taxes should be construed so as not to 
extend beyond their reasonable meaning and in cases of doubt 
as to whether a tax is levied such doubt should be construed 
most favorably to the taxpayer. Gould v. Gould, 245 U. S. 151, 
153, 62 L. Ed.-211, 38 S. Ct. 53. On the other hand it is well 
settled in this jurisdiction that statutes exempting property 

5 Id., pp. 17-19. 

6 House Report No. 2341 (April 8, 1904) and Senate Report No. 2415 (April 
22, 1904), 58th Congress,. 2d Session. 

7 Act of April 28, 1904, Sec. 2, 33 Stat. 563, 564, c. 1815. 
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taxation are to 


xaxing 

authority and against the taxpayer. Hebrew Home for .the 
Aged v. District of Columbia, 79 U. S. App. D. C. 64, 142 F. 2d 
573; Combined Congregations of the District of Columbia v. 
Dent, 78 U. S. App. D. C. 254, 140 F. 2d 9. The exemption 
must be.plainly and unmistakably granted; it cannot exist by 
implication; a doubt is fatal to the claim. Chicago Theological 
Seminary v'. Illinois, 188 U. S. 662, 672, 23 S. Ct. 386, 47 L. Ed. 
641, 648. 


Constitutional limitations upon the States are not applicable to 
, the Congress in legislating for the District. 

Inasmuch as the Congress is the “supreme legislative body” 
for the District of Columbia, 8 it would seem that the news¬ 
print is taxable since it has not been exempted. The local 
statute taxes all tangible personal property in the District 
over and above the exemptions specified. 

Petitioner’s argument, in summary, appears to be (1) that 
the tax involved is a tax on imports levied under the limitation 
contained in Art. I, Sec. 8, Cl. 1, of the Constitution that all 
duties, imposts and excises “shall be uniform throughout the 
United States”; (2) that such imports cannot be taxed while 
in the hands of the importer in original packages without the 
consent of Congress; (3) that the funds derived from such tax 
must be deposited in the Federal treasury for Federal use; and 
(4) that the local tax violates all such requirements. 

In the recent case of Neild et al. v. District of Columbia 
(1940), 71 App. D. C. 306, 110 F. 2d 246, which involved the 
constitutionality of a gross receipts tax upon the privilege of 
engaging in business in the District, this Court very thoroughly 
discussed the power of the Congress with respect to the Dis¬ 
trict of Columbia and said, in part: 


8 District of Columbia v. American Oil Co., 59 App. D. C. 260, 39 F. 2d 510. 
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‘Tower to legislate for the District of Columbia is 
expressly delegated by the Constitution. Article I, « 
Section 8, Clause 17, gives to Congress power ‘To 
exercise exclusive Legislation in all Cases whatsoever . 
over such District (not exceeding ten Miles square) 
as may, be Cession of particular States, and the Ac-j 
ceptance of Congress, become the Seat of the Gov-| 
ernment of the United States, * * V [Italics sup¬ 
plied] That delegation is sweeping and inclusive in 
character, to the end that Congress may legislate 
within the District for every proper purpose qf gov¬ 
ernment. Within the District of Columbia, there is! 
no division of legislative powers such as exists be-J 
tween the federal and state governments. Instead j- 
there is a consolidation thereof, which includes within 
• its breadth all proper powers of legislation. * * * ” 

The authorities cited in Argument I of petitioner’s brief (pp. 
5, 6) [except one which related to the Territory of Hawjaii] 
involved various State taxes affecting property imported ^nto 
the United States. Those cases are not applicable because they 
turned upon the powers of the States to tax imports under 
Constitutional limitations. Art. I, Sec. 10, Cl. 2, of the Con¬ 
stitution (Pet. brief, p. 3) which limits the States as to taxa¬ 
tion of imports and exports is, like the commerce clause as 
pointed out in the Neild case, a limitation solely upon the 
States and constitutes no bar to the action of Congress in 
legislating for the District of Columbia. The further limita¬ 
tions in Art. I, Sec. 10, Cl. 2, of the Constitution requiring jthe 
consent of the Congress for States to tax imports or exports and 
providing that the net produce of all duties and imposts laid 
by any State shall be for the use of the Treasury of the United 
States, together with the provision that “all such laws shall be 
subject to the Revision and control of the Congress”, are like¬ 
wise limitations solely upon the States. For these reasdns, 
and the further reason that Congress has exclusive power, to 
legislate for the District of Columbia, the various illustrations 
and citations relating to “consent” of Congress and payment 




of taxes into the Treasury of the United States are also not 
applicable. 9 

Ill 

The tax involved is not a tax on imports under the Constitution. 

-Petitioner assumes 1 (brief, p. 7) that if a power is denied to 
both the national Congress and to the States, it is denied to 
Congress when acting for the District of Columbia and (brief, 
p. 8) “If Congress was acting in its national capacity then, as 
applied to imports, the tax violates the uniformity provisions 
of the Constitution.” The answers to these contentions are 
that (1) the power to tax imports is not denied to the Con¬ 
gress but is denied to the States and (2) that the Congress 
enacted the Act of July 1, 1902, supra, in the exercise of its 
exclusive power to legislate for the District of Columbia rather 
than in its national capacity. 

We agree with petitioner’s contention that the District of 
Columbia is a part of the United States within the meaning of 
Art. I, Sec. 8, Cl. 1, of the Constitution which requires that all 
duties, imposts and excises “shall be uniform throughout the 
United States”. The uniformity required by the quoted provi¬ 
sion is geographical. The meaning of the quoted term was 
exhaustively considered, with copious references to proceedings 
of the Continental Congress, in Knowlton v. Moore, 178 U. S. 
41, 83, 44 L. Ed. 969, 986. The Court stated (U. S. p. 92; L. 
Ed. p. 990): 

« * * * fVojh the very first Congress down to the 
y present date, in laying duties, imposts, and excises 
the rule of inherent uniformity, or, in other words, 
intrinsically equal and uniform taxes, has been dis- 

9 As to the power of Congress to levy taxes for the benefit of territories and 
the District of Columbia as distinguished from national taxation, see Binns'w 
United States. 194 U. S. 4S6. 48 L. Ed. 1087, 24 S. Ct. 816. 
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regarded, and the principle of geographical uniformity 
consistently enforced. * * * ” 

- 

And came to the conclusion that (U. S. p. 106; L. Ed. p. 9&5): 

I" . 

“ * * * By the result, then, of an analysis of the 
history of the adoption of the Constitution it be¬ 
comes plain that the words ‘uniform throughout the . 
United States’ do not signify an intrinsic but simply 
a geographical uniformity. * * * ” 

• V) --.i/".. 

The Congress, in levying duties upon articles imported from 

foreign countries pursuant to its power under Art. I, Se|c. 8, 
Cl. 1, of the Constitution, has imposed such duties withj the 
required geographical uniformity throughout the Uriited 
States. 10 

The laws of Congress applicable to the District of Columbia 
are not general laws; they apply to the District only. Cf. 
American Security & Trust Co. v. District of Columbia, £24 
U. S. 491, 32 S. Ct. 553, 56 L. Ed. 856. It cannot be doubted 
that the States, in their sovereign capacities, could tax imports 
within their respective jurisdictions if they had not, by the 
Constitution, surrendered those powers to the Congress of the 
United States. 11 How, then, can it be logically contended that 
the Congress has limited power to tax in exercising exclusive 
jurisdiction over the District of Columbia? We submit (that 
there is no limitation of power in the Constitution with respect 
to legislating for the District of Columbia. 12 The Congress has 
“complete and all-embracing taxing power” which is subject 
only to: 


“ * * * limitations resulting from the requirements 
of Art. I, §8, cl. 1, that ‘all duties, imposts and 
excises shall be uniform throughout the United 

10 Knowlton v. Moore, supra; U. S. C., (1940) Title 19, Sec. 1001. 

11 See, e.g., 11 Am. Jur., Constitutional Law (1937), Secs. 168, 169, and 
Woodruff v. Parham, 8 Wall. (75 U. S.) 123, 19 L. Ed. 382. 

12 11 Am. Jur.. Constitutional Law, supra, Sec. 58. 




States/ and to the limitations of Art, I, §2, cl. 3, 
that ‘direct taxes shall be apportioned among the 
several states’ and of Art. I, §9, cl. 4, that ‘no 
capitation, or other direct, tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore 
directed to be taken/ * * * In the whole history of the 
Government down to the time of the adoption of the 
Sixteenth Amendment, leaving aside some conjectures 
expressed of the possibility of a tax lying intermediate 
between the two great classes and embraced by 
neither, no question has been anywhere made as to the 
correctness of these propositions. * * * ” Brushaber 
v. Union Pacific Railroad Company, 240 U. S. 1, 13. 
60 L. Ed. 493, 36 S. Ct. 236. 


Of course, notwithstanding Art. I, Sec. 8, Cl. 17, of the Con¬ 
stitution, the provisions of the Constitution “which protect 
persons and property in all other places under the jurisdiction 
of the United States” are applicable in the District of Colum¬ 
bia. Willson v. McDonnell, 49 App. D. C. 280, 265 F. 432, 
writ of error dismissed 257 U. S. 665,42 S. Ct. 46, 66 L. Ed. 424. 
But no such question is presented in the present case. If the 
Congress had the power to impose the tax here involved, the 
tax is valid. It is clear from the foregoing that the Congress 
had the power to impose the tax involved in exercising its 
exclusive legislative jurisdiction over the District of Columbia. 

Petitioner alleged in its petition filed with the Board of Tax 
Appeals (App. 3) that it is the “original importer” of the news¬ 
print involved, and it appears that the Board and the peti¬ 
tioner have assumed this to be true. Whether petitioner was 
or was not the original importer of the property involved ap¬ 
pears to be immaterial to the present case. The term “original 
importer” stems from the “original package” doctrine estab¬ 
lished by the Supreme Court of the United States as a result of 
attempts by States to tax foreign imports. The reason for the 
doctrine is that unless the immunity of such imports from 
State taxation survives to some extent the arrival of the 
merchandise in the United States, the immunity itself would 





be destroyed. The “constitutional purpose is to protect the 
exclusive power of the national government to tax import^ and 
to prevent what in matter of substance would amount tb the 
imposition of additional import duties by states in which the 
property might be found or stored before its sale or iise.” 
Hooven & Allison Co. v. Evatt , 324 U. S. 652, 664, 65 S. C£. 
870, 89 L. Ed. 1252, rehearing denied 325 U. S. 892, 65 q. Ct. 
1198, 89 L. Ed. 2004. The “original package” doctrine is a 
limitation upon the power of State taxation and constitutes 
no bar to the Congress of the United States with respect to the 
taxation of foreign imports, as such, for national purposes or 
to tax the property imported for District of Columbia purposes. 


CONCLUSION 


It is respectifully submitted that the decision of the Board 
of Tax Appeals should be affirmed. 
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